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BROWNFIELDSBROWNFIELDS
Problem of Access and ControlProblem of Access and Control

Problem:  How can local government gain   Problem:  How can local government gain   
access to or control over Brownfields sites to access to or control over Brownfields sites to 
assess the hazards secure the property andassess the hazards secure the property andassess the hazards, secure the property and assess the hazards, secure the property and 
delineate the contamination?delineate the contamination?

There is no direct legal authority in IndianaThere is no direct legal authority in IndianaThere is no direct legal authority in Indiana There is no direct legal authority in Indiana 
allowing local government to access private allowing local government to access private 
property to conduct environmental property to conduct environmental 
investigationsinvestigationsinvestigationsinvestigations



BROWNFIELDSBROWNFIELDS
P bl f A d C t lP bl f A d C t l

C i i l CC i i l C F hF h

Problem of Access and ControlProblem of Access and Control

Constitutional Concerns Constitutional Concerns ---- Fourth Fourth 
AmendmentAmendment

administrative (nonadministrative (non--criminal) inspections of criminal) inspections of 
property without a warrant are allowed only property without a warrant are allowed only 
where there I s a regulatory scheme with certainwhere there I s a regulatory scheme with certainwhere there I s a regulatory scheme with certain where there I s a regulatory scheme with certain 
and regular inspectionsand regular inspections



BROWNFIELDSBROWNFIELDS
Problem of Access and ControlProblem of Access and Control

Potential Legal ToolsPotential Legal Tools

General authority for ordinance enforcement allowsGeneral authority for ordinance enforcement allowsGeneral authority for ordinance enforcement allows General authority for ordinance enforcement allows 
property entry to cause compliance and lien the property entry to cause compliance and lien the 
property for costs property for costs –– I.C. 36I.C. 36--11--66

Nuisance Actions Nuisance Actions –– I.C. 36I.C. 36--3030--6, 6, --7, 7, --88

Unsafe Building Law Unsafe Building Law –– I.C. 36I.C. 36--77--99

Property Tax Laws Property Tax Laws –– I.C. 6I.C. 6--1.11.1--2424



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
BackgroundBackground

The Unsafe Building Law (UBL)The Unsafe Building Law (UBL)

Applicable to:Applicable to:
a consolidated citya consolidated city by statuteby statutea consolidated city a consolidated city ---- by statuteby statute
any other municipality or county that any other municipality or county that 
adopts an ordinance adopting theadopts an ordinance adopting theadopts an ordinance adopting the adopts an ordinance adopting the 
statutestatute



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
B k dB k dBackgroundBackground

Ordinance must:Ordinance must:

adopt UBL provisions as a local ordinanceadopt UBL provisions as a local ordinance
establish uniform standards for securing, establish uniform standards for securing, 
repairing and maintaining unsafe propertiesrepairing and maintaining unsafe propertiesrepairing and maintaining unsafe propertiesrepairing and maintaining unsafe properties
specify or establish the responsible specify or establish the responsible 
executive departmentexecutive department

in a municipality with a building in a municipality with a building 
commissioner, the commissioner commissioner, the commissioner 
administers the UBLadministers the UBL



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
BackgroundBackground

Limitation: UBL focuses on structures; “Limitation: UBL focuses on structures; “UnsafeUnsafeLimitation:  UBL focuses on structures; Limitation:  UBL focuses on structures; Unsafe Unsafe 
BuildingBuilding” defined as a ” defined as a building or structurebuilding or structure, or , or 
any part thereof, that is:any part thereof, that is:

in an impaired condition making it unsafe toin an impaired condition making it unsafe toin an impaired condition making it unsafe to in an impaired condition making it unsafe to 
person or propertyperson or property
a fire hazarda fire hazard
a public nuisancea public nuisance
dangerous to person or property due to a dangerous to person or property due to a 
violation of statute/ ordinance concerningviolation of statute/ ordinance concerningviolation of statute/ ordinance concerning violation of statute/ ordinance concerning 
building condition or maintenance, orbuilding condition or maintenance, or
vacant and not maintained in a manner vacant and not maintained in a manner 
allowing forallowing for human habitation occupancy orhuman habitation occupancy orallowing for allowing for human habitation, occupancy, or human habitation, occupancy, or 
useuse under a statute/ordinanceunder a statute/ordinance



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
B k dB k dBackgroundBackground

Moreover, the legislative purpose of the UBL is stated in terms of Moreover, the legislative purpose of the UBL is stated in terms of 
the problems posed by the problems posed by vacantvacant structuresstructures and remedies to ensure and remedies to ensure 
property maintenance and repair of property maintenance and repair of vacant structuresvacant structures

Therefore, the UBL is bestTherefore, the UBL is best--suited for and most often used in suited for and most often used in 
urban areas with multiple vacant, abandoned structuresurban areas with multiple vacant, abandoned structures

However, Brownfields often include problem structures, so the However, Brownfields often include problem structures, so the 
UBL could be used to address threats posed by buildings and UBL could be used to address threats posed by buildings and 
structures on located on Brownfields propertiesstructures on located on Brownfields properties



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
BackgroundBackground

However, the UBL arguably covers more than However, the UBL arguably covers more than 
just buildings just buildings ---- ““Unsafe PremisesUnsafe Premises” is defined to ” is defined to 
include:include:

the unsafe building the unsafe building andand the real property on the real property on 
which it is locatedwhich it is locateds o ds o d
a nona non--agricultural tract of real property agricultural tract of real property 
without buildings if it is a fire hazard, a without buildings if it is a fire hazard, a 
hazard to public health a public nuisance orhazard to public health a public nuisance orhazard to public health, a public nuisance, or hazard to public health, a public nuisance, or 
dangerous to a person or property due to dangerous to a person or property due to 
violation of statute or ordinanceviolation of statute or ordinance



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
E f tE f tEnforcementEnforcement

Ordinance must create an administrative Ordinance must create an administrative 
enforcement structure, including:enforcement structure, including:

d t t th ti d t td t t th ti d t ta department = the executive department a department = the executive department 
authorized to administer the UBLauthorized to administer the UBL
an enforcement authority (EA) = the chief an enforcement authority (EA) = the chief y ( )y ( )
administrative officer of the departmentadministrative officer of the department
a hearing authority (HA) = the person or a hearing authority (HA) = the person or 
persons designated as such by:persons designated as such by:persons designated as such by:persons designated as such by:

the executive of a city or countythe executive of a city or county
the legislative body of a townthe legislative body of a town



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
E f tE f tEnforcementEnforcement

Enforcement Authority:  Broad Powers & DutiesEnforcement Authority:  Broad Powers & Duties
establish an unsafe building fundestablish an unsafe building fundestablish an unsafe building fundestablish an unsafe building fund
establish an unsafe building programestablish an unsafe building program
order action relative to Unsafe Premisesorder action relative to Unsafe Premises
modify or rescind its ordersmodify or rescind its orders
take emergency action to protect life, safety take emergency action to protect life, safety 
or property or property 
cause the performance of ordered remedial cause the performance of ordered remedial 
actionactionactionaction



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
EnforcementEnforcement

Enforcement Authority’s Powers & Duties (cont )Enforcement Authority’s Powers & Duties (cont )Enforcement Authority s Powers & Duties (cont.)Enforcement Authority s Powers & Duties (cont.)

conduct building inspections to determine if unsafeconduct building inspections to determine if unsafe
authority limited to inspections of authority limited to inspections of buildingsbuildings; ; 
inspections of “premises” not mentionedinspections of “premises” not mentioned
provides a mechanism for obtaining a warrantprovides a mechanism for obtaining a warrant

prosecute its orders administratively or judiciallyprosecute its orders administratively or judicially
collect costs of remedial work and penaltiescollect costs of remedial work and penaltiespp
cause remedial costs and penalties to be certified by cause remedial costs and penalties to be certified by 
county as a real property special assessmentcounty as a real property special assessment



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
EnforcementEnforcement

Enforcement Authority’s Powers & Duties (cont.)Enforcement Authority’s Powers & Duties (cont.)
initiate civil actions for:initiate civil actions for:

injunctive relief requiring compliance with orderinjunctive relief requiring compliance with order
a performance bond for additional time for the        a performance bond for additional time for the        
owner to perform ordered workowner to perform ordered work
civil penalties for willful failure to performcivil penalties for willful failure to perform
appointment of a receiver over the propertyappointment of a receiver over the property
authorization to perform ordered workauthorization to perform ordered workauthorization to perform ordered workauthorization to perform ordered work
collection of work costs and penaltiescollection of work costs and penalties



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
E f tE f tEnforcementEnforcement

Enforcement Authority’s Orders:  With regard to an Unsafe Enforcement Authority’s Orders:  With regard to an Unsafe 
Premises, the EA may order:Premises, the EA may order:

vacation of an Unsafe Building (HA Review)vacation of an Unsafe Building (HA Review)

sealing an Unsafe Buildingsealing an Unsafe Buildingsealing an Unsafe Buildingsealing an Unsafe Building

extermination of vermin in or about the Unsafe extermination of vermin in or about the Unsafe 
PremisesPremisesPremisesPremises

removal of trash, debris, fire hazardous material, or a removal of trash, debris, fire hazardous material, or a 
public health hazard in or about the Unsafe Premisespublic health hazard in or about the Unsafe Premisespublic health hazard in or about the Unsafe Premisespublic health hazard in or about the Unsafe Premises



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
EnforcementEnforcement

Enforcement Authority’s Orders (cont )Enforcement Authority’s Orders (cont )Enforcement Authority’s Orders (cont.)Enforcement Authority’s Orders (cont.)

repair or rehabilitation of building to bring itrepair or rehabilitation of building to bring itrepair or rehabilitation of building to bring it repair or rehabilitation of building to bring it 
into compliance with legal standards required into compliance with legal standards required 
for human habitation, occupancy or usefor human habitation, occupancy or use

removal of part or all of an Unsafe Buildingremoval of part or all of an Unsafe Building

require certain exterior improvements for require certain exterior improvements for 
buildings to be sealed for more than 90 daysbuildings to be sealed for more than 90 daysbuildings to be sealed for more than 90 daysbuildings to be sealed for more than 90 days



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
E f tE f tEnforcementEnforcement

H i A h i ’ P d D iH i A h i ’ P d D iHearing Authority’s Powers and Duties:Hearing Authority’s Powers and Duties:

conduct hearings to review the EA’s ordersconduct hearings to review the EA’s ordersgg

review hearing required for orders to vacate the premises, review hearing required for orders to vacate the premises, 
remove of all or part of a building, or to make exterior remove of all or part of a building, or to make exterior p g,p g,
improvements required for longimprovements required for long--term sealing of a buildingterm sealing of a building

review hearing required in other instances (i.e., orders for review hearing required in other instances (i.e., orders for 
sealing a building, extermination of vermin, removal of sealing a building, extermination of vermin, removal of 
hazards, and repair/rehab of a building) hazards, and repair/rehab of a building) onlyonly if requested by if requested by 
owner within 10 days owner within 10 days 



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
EnforcementEnforcement

Hearing Authority’s Powers & Duties (cont )Hearing Authority’s Powers & Duties (cont )Hearing Authority s Powers & Duties (cont.)Hearing Authority s Powers & Duties (cont.)

affirm, rescind or modify the EA’s orders (or reduce or affirm, rescind or modify the EA’s orders (or reduce or 
strike the order and penalties if satisfied that all necessarystrike the order and penalties if satisfied that all necessarystrike the order and penalties if satisfied that all necessary strike the order and penalties if satisfied that all necessary 
work has been performed)work has been performed)

impose a civil penalty up to $5,000 for willful failure to impose a civil penalty up to $5,000 for willful failure to 
comply with an order and forcomply with an order and for eacheach instance where work isinstance where work iscomply with an order and for comply with an order and for eacheach instance where work is instance where work is 
not progressing and the premises has a negative effect on not progressing and the premises has a negative effect on 
property values or quality of life of surrounding areaproperty values or quality of life of surrounding area

require owner to post a performance bondrequire owner to post a performance bond

make a record of its findingsmake a record of its findings



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
EnforcementEnforcementEnforcementEnforcement

Hearing Authority’s Powers & Duties (cont )Hearing Authority’s Powers & Duties (cont )Hearing Authority s Powers & Duties (cont.)Hearing Authority s Powers & Duties (cont.)

New effective July 1, 2009:  if HA affirms or modifies the EA’s New effective July 1, 2009:  if HA affirms or modifies the EA’s 
order, it shall issue a “continuous enforcement order” (CEO)order, it shall issue a “continuous enforcement order” (CEO)

CEOs streamline the UBL enforcement process by authorizing CEOs streamline the UBL enforcement process by authorizing 
ifi i li d f i i iifi i li d f i i ispecific ongoing compliance and enforcement activitie, specific ongoing compliance and enforcement activitie, 

including assessment of fees and costs, without the need for a including assessment of fees and costs, without the need for a 
new notice of violation and hearing processnew notice of violation and hearing process



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
EnforcementEnforcement

Court Actions: County Circuit and Superior CourtsCourt Actions: County Circuit and Superior CourtsCourt Actions:  County Circuit and Superior Courts Court Actions:  County Circuit and Superior Courts 
have jurisdiction to:have jurisdiction to:

hea and decide appeals of the HA’s actionshea and decide appeals of the HA’s actionshear and decide appeals of the HA’s actionshear and decide appeals of the HA’s actions
hear and decide civil actions initiated by the EAhear and decide civil actions initiated by the EA
affirm, modify or rescind remedial ordersaffirm, modify or rescind remedial orders
Issue continuous enforcement ordersIssue continuous enforcement ordersIssue continuous enforcement ordersIssue continuous enforcement orders
impose civil penalties, including treble damages for impose civil penalties, including treble damages for 
second or subsequent judgments rendered in any two second or subsequent judgments rendered in any two 
year period, even if for different propertiesyear period, even if for different properties
issue (or deny) inspection warrantsissue (or deny) inspection warrants

•• Note:  civil actions under the UBL have priority and must Note:  civil actions under the UBL have priority and must 
be tried and determined by the court as early as possiblebe tried and determined by the court as early as possiblebe tried and determined by the court as early as possiblebe tried and determined by the court as early as possible



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
EnforcementEnforcementEnforcementEnforcement

Abatement of Vacant and Abandoned StructuresAbatement of Vacant and Abandoned Structures

New code chapter effective July 1, 2009 New code chapter effective July 1, 2009 –– I.C. 36I.C. 36--77--3636p y ,p y ,
Applies specifically to commercial & industrial properties not Applies specifically to commercial & industrial properties not 
used for six months and in need of completion, rehabilitation or used for six months and in need of completion, rehabilitation or 
repairrepair
Enforced by the EA created under the UBL and “in conjunction Enforced by the EA created under the UBL and “in conjunction y jy j
with any enforcement or civil action under” the UBLwith any enforcement or civil action under” the UBL
Authorized orders of abatement, cleaning and securing the Authorized orders of abatement, cleaning and securing the 
vacant or abandoned structure and assessment of finesvacant or abandoned structure and assessment of fines
Vague language of the statute and its reference to the UBL Vague language of the statute and its reference to the UBL g g gg g g
render it unclear how effective this tool might be until tested in render it unclear how effective this tool might be until tested in 
the courtsthe courts



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
P d C f B fi ldP d C f B fi ldPros and Cons for BrownfieldsPros and Cons for Brownfields

C Li it f itC Li it f itCon:  Limits purposes for site accessCon:  Limits purposes for site access

UBL allows access to real property only to:UBL allows access to real property only to:
inspect inspect a buildinga building to determine if it is unsafe, orto determine if it is unsafe, or
cause ordered work to be performedcause ordered work to be performed

i t l h d ld b ti ( di t l h d ld b ti ( demergency environmental hazards could be an exception (under emergency environmental hazards could be an exception (under 
either the UBL or general police power), but only to abate the either the UBL or general police power), but only to abate the 
immediate threat to persons or propertyimmediate threat to persons or property

more extensive remedial action for contamination probably more extensive remedial action for contamination probably p yp y
preempted by state/federal lawpreempted by state/federal law

typical Brownfield not an imminent threattypical Brownfield not an imminent threat



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
Pros and Cons for BrownfieldsPros and Cons for Brownfields

Con:  Limitations regarding access (cont.)Con:  Limitations regarding access (cont.)

Example of Distinction:Example of Distinction:
Property A contains leaking chemical Property A contains leaking chemical 
containers; the EA may use the UBL’s containers; the EA may use the UBL’s 
emergency provisions to enter the propertyemergency provisions to enter the propertyemergency provisions to enter the property emergency provisions to enter the property 
and remove the threatand remove the threat

Property B is environmentally impaired, but Property B is environmentally impaired, but 
does not pose imminent danger; the UBL is not does not pose imminent danger; the UBL is not 
a good tool to gain entry for environmentala good tool to gain entry for environmentala good tool to gain entry for environmental a good tool to gain entry for environmental 
investigationinvestigation



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
Pros and Cons for BrownfieldsPros and Cons for Brownfields

Con:  Limitations regarding access (cont.)Con:  Limitations regarding access (cont.)

With d t th P t B l th EA ldWith d t th P t B l th EA ldWith regard to the Property B example, the EA could With regard to the Property B example, the EA could 
conceivably initiate a civil action asking the court to authorize conceivably initiate a civil action asking the court to authorize 
it to conduct environmental investigations as part of a larger it to conduct environmental investigations as part of a larger 
plan to assess the threat and carry out a remedial order but:plan to assess the threat and carry out a remedial order but:plan to assess the threat and carry out a remedial order, but:plan to assess the threat and carry out a remedial order, but:

court actions cost moneycourt actions cost money
court actions take time (statutory priority helps)court actions take time (statutory priority helps)
the UBL is not designed to carry out environmental the UBL is not designed to carry out environmental 
remedial plans; may be preempted by state/federal remedial plans; may be preempted by state/federal 



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
Pros and Cons for BrownfieldsPros and Cons for Brownfields

Con:  Administratively burdensomeCon:  Administratively burdensome

somewhat complex administrative process somewhat complex administrative process 
(new CEOs help)(new CEOs help)( p)( p)

stringent notice requirements to protect stringent notice requirements to protect 
d i h f h i h id i h f h i h idue process rights of those with interests due process rights of those with interests 
in Unsafe Premises, including mortgageesin Unsafe Premises, including mortgagees



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
P d C f B fi ldP d C f B fi ldPros and Cons for BrownfieldsPros and Cons for Brownfields

Con:  CostsCon:  Costs

funding needed for personnel and funding needed for personnel and 
administrative costs of enforcing the UBLadministrative costs of enforcing the UBL
funding needed for performing ordered workfunding needed for performing ordered workg p gg p g
Unsafe Building Fund (UBF) established, with Unsafe Building Fund (UBF) established, with 
funding sources, but:funding sources, but:

upup front funding needed to establish andfront funding needed to establish andupup--front funding needed to establish and front funding needed to establish and 
operate programoperate program
could be a challenge for the UBL program to could be a challenge for the UBL program to 

b lfb lf f d df d dever be selfever be self--fundedfunded



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
Pros and Cons for BrownfieldsPros and Cons for Brownfields

Pro:  use of existing executive organizations to Pro:  use of existing executive organizations to 
administer the UBLadminister the UBLadminister the UBLadminister the UBL
Pro:  applicable to all types of propertiesPro:  applicable to all types of properties
Pro:  emergency authority availablePro:  emergency authority available
Pro:  repair orders are recorded, so they run Pro:  repair orders are recorded, so they run 
with the landwith the land
Pro: continuous enforcement orders nowPro: continuous enforcement orders nowPro:  continuous enforcement orders now Pro:  continuous enforcement orders now 
streamline the process, particularly for repeat streamline the process, particularly for repeat 
offendersoffenders



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
Pros and Cons for BrownfieldsPros and Cons for Brownfields

Pro:  The UBF is a dedicated, nonPro:  The UBF is a dedicated, non--reverting fund reverting fund 
with funding sources, including:with funding sources, including:

all recovered work costs and penalties, which  all recovered work costs and penalties, which  
must be deposited in the UBFmust be deposited in the UBFmust be deposited in the UBFmust be deposited in the UBF
general appropriationsgeneral appropriations
grants and donationsgrants and donations
deposit of certain property taxes (discussed deposit of certain property taxes (discussed 
later)later)



UNSAFE BUILDING LAWUNSAFE BUILDING LAW
Pros and Cons for BrownfieldsPros and Cons for Brownfields

Pro:  Costs and penalties may be entered as a Pro:  Costs and penalties may be entered as a 
personal judgment against those with an personal judgment against those with an 
interest in the property (except mortgagees)interest in the property (except mortgagees)

Pro:  Costs and penalties may be certified as a Pro:  Costs and penalties may be certified as a 
special assessment and added to the property special assessment and added to the property p p p yp p p y
tax billtax bill

special assessments are priority liensspecial assessments are priority liens
special assessments are collected like property taxesspecial assessments are collected like property taxes
county executive can obtain title through tax sale  county executive can obtain title through tax sale  
probably the most advantageous aspect of the UBL probably the most advantageous aspect of the UBL 
with regard to Brownfieldswith regard to Brownfieldswith regard to Brownfieldswith regard to Brownfields



Property Tax CollectionProperty Tax Collection
A O ti f C t l f B fi ldA O ti f C t l f B fi ldAn Option for Control of BrownfieldsAn Option for Control of Brownfields

O hi d C lO hi d C l Ul i l h bUl i l h bOwnership and Control Ownership and Control -- Ultimately, the best Ultimately, the best 
way for local government to control the fate of way for local government to control the fate of 
a Brownfield is to a Brownfield is to own or otherwise controlown or otherwise control the the 
propertyproperty

Tools to obtain ownership and control:Tools to obtain ownership and control:

DonationDonationDonationDonation
PurchasePurchase
Eminent DomainEminent Domain
Tax SaleTax SaleTax SaleTax Sale



Property Tax CollectionProperty Tax Collection
An Option for Control of BrownfieldsAn Option for Control of Brownfields

Purchasing property takes time and requires Purchasing property takes time and requires 
money:money:

appraisalsappraisals
offe d e oti tiooffe d e oti tiooffers and negotiationsoffers and negotiations
public noticepublic notice
administrative and transaction costsadministrative and transaction costsadministrative and transaction costsadministrative and transaction costs
purchase moneypurchase money



Property Tax CollectionProperty Tax Collection
An Option for Control of BrownfieldsAn Option for Control of Brownfields

Eminent domain:Eminent domain:

also takes timealso takes time
also requires appraisals and offersalso requires appraisals and offersalso requires appraisals and offersalso requires appraisals and offers
imposes legal costsimposes legal costs
also requires the purchase money (and the also requires the purchase money (and the q p y (q p y (
amount is less certain)amount is less certain)
public scrutiny (negative impressions)public scrutiny (negative impressions)



Property Tax CollectionProperty Tax Collection
An Option for Control of BrownfieldsAn Option for Control of Brownfields

Environmental Liability:  Taking ownership Environmental Liability:  Taking ownership 
voluntarily through donation, purchase or voluntarily through donation, purchase or 
eminent domain could impose environmental eminent domain could impose environmental pp
liability under Indiana and Federal lawliability under Indiana and Federal law

CERCLA Sec. 107(a) excludes from theCERCLA Sec. 107(a) excludes from theCERCLA Sec. 107(a) excludes from the CERCLA Sec. 107(a) excludes from the 
definition of “owner” or “operator” of a facility definition of “owner” or “operator” of a facility 
from which a release of hazardous substances from which a release of hazardous substances 
“a unit of state or local government which “a unit of state or local government which 

i hi l i l ili hi l i l ilacquires ownership or control involuntarily acquires ownership or control involuntarily 
through bankruptcy, tax delinquency, through bankruptcy, tax delinquency, 
abandonment, or other circumstances in which abandonment, or other circumstances in which 
the government involuntarily acquires title bythe government involuntarily acquires title bythe government involuntarily acquires title by the government involuntarily acquires title by 
virtue of its function as sovereign.”virtue of its function as sovereign.”



Property Tax CollectionProperty Tax Collection
An Option for Control of BrownfieldsAn Option for Control of Brownfields

Environmental Liability (cont.)Environmental Liability (cont.)

CERCLA Sec. 107(b) “innocent landowner defense” CERCLA Sec. 107(b) “innocent landowner defense” --C C Sec 0 (b) oce t a do e de e seC C Sec 0 (b) oce t a do e de e se
exempts from liability one who shows the release was exempts from liability one who shows the release was 
caused by an act or omission of a third party who is not an caused by an act or omission of a third party who is not an 
employee, agent or one acting in connection with a employee, agent or one acting in connection with a 
contractual relationshipcontractual relationshipcontractual relationshipcontractual relationship

“Contractual relationship” includes land contracts, deeds, “Contractual relationship” includes land contracts, deeds, 
easements, leases or other instruments transferring title or easements, leases or other instruments transferring title or 
possession to propertpossession to propertpossession to propertypossession to property

“Contractual relationship” does “Contractual relationship” does notnot include acquisition by a include acquisition by a 
government entity by escheat, through any other involuntary government entity by escheat, through any other involuntary go e e e y y esc ea , oug a y o e o u a ygo e e e y y esc ea , oug a y o e o u a y
transfer, or through the exercise of eminent domain transfer, or through the exercise of eminent domain 
authority authority by purchase or condemnationby purchase or condemnation –– CERCLA Sec. CERCLA Sec. 
101(35)(A)(ii)101(35)(A)(ii)



Property Tax CollectionProperty Tax Collection
An Option for Control of BrownfieldsAn Option for Control of Brownfields

Environmental Liability (cont.)Environmental Liability (cont.)

Problem: there is a split of authority among federalProblem: there is a split of authority among federalProblem:  there is a split of authority among federal Problem:  there is a split of authority among federal 
courts whether an outright purchase or condemnation courts whether an outright purchase or condemnation 
governmental entities are “involuntary”governmental entities are “involuntary”

if not involuntary, then local government is liable if not involuntary, then local government is liable 
and can seek only contribution of a pro rata share of and can seek only contribution of a pro rata share of 
remediation costs from other potentially responsible remediation costs from other potentially responsible 
parties (PRPs), rather than imposing joint and parties (PRPs), rather than imposing joint and 

l li bili hl li bili hseveral liability on other PRPsseveral liability on other PRPs



Property Tax CollectionProperty Tax Collection
An Option for Control of BrownfieldsAn Option for Control of BrownfieldsAn Option for Control of BrownfieldsAn Option for Control of Brownfields

Environmental Liability (cont )Environmental Liability (cont )Environmental Liability (cont.)Environmental Liability (cont.)

Recent case law applicable in Indiana:  Recent case law applicable in Indiana:  Evansville Evansville 
Greenway & Remediation Trust v Southern Ind Gas &Greenway & Remediation Trust v Southern Ind Gas &Greenway & Remediation Trust v. Southern Ind. Gas & Greenway & Remediation Trust v. Southern Ind. Gas & 
Electric Co., IncElectric Co., Inc., 661 F.Supp.2d 989 (S.D. Ind. 2009) ., 661 F.Supp.2d 989 (S.D. Ind. 2009) 

Held:  Indiana law requires any person with eminent Held:  Indiana law requires any person with eminent 
domain power to first make an effort to purchase thedomain power to first make an effort to purchase thedomain power to first make an effort to purchase the domain power to first make an effort to purchase the 
property before proceeding to condemn; therefore, a property before proceeding to condemn; therefore, a 
purchase by the government is the exercise of eminent purchase by the government is the exercise of eminent 
domain authority fitting the CERCLA language referring to domain authority fitting the CERCLA language referring to 
“the exercise of eminent domain authority by purchase or “the exercise of eminent domain authority by purchase or y y py y p
condemnation.”condemnation.”

First case authority in Indiana holding that a mere purchase First case authority in Indiana holding that a mere purchase 
of property by local government does not subject it to of property by local government does not subject it to p p y y g jp p y y g j
CERCLA liabilityCERCLA liability



Property Tax CollectionProperty Tax Collection
An Option for Control of BrownfieldsAn Option for Control of BrownfieldsAn Option for Control of BrownfieldsAn Option for Control of Brownfields

Environmental Liability (cont.)Environmental Liability (cont.)y ( )y ( )

Caution:  The innocent landowner defense also requires Caution:  The innocent landowner defense also requires 
that the person claiming it exercised due care with respect that the person claiming it exercised due care with respect 
to the hazardous substances concerned and took to the hazardous substances concerned and took 
precautions against foreseeable acts or omissions of the precautions against foreseeable acts or omissions of the 
third partythird party

Tip:  Document the transaction.  In Evansville Greenway, Tip:  Document the transaction.  In Evansville Greenway, 
the City of Evansville entered into an agreement with the the City of Evansville entered into an agreement with the 
site owner which referenced the contamination and CERCLA site owner which referenced the contamination and CERCLA 
Sec. 107(b) and 101(35)(A)(ii), acknowledged that the City Sec. 107(b) and 101(35)(A)(ii), acknowledged that the City 
was acquiring the site through exercise of eminent domain was acquiring the site through exercise of eminent domain 
by purchase, and stated as a condition to the acquisition by purchase, and stated as a condition to the acquisition 
the owner’s commitment and financial resourcesthe owner’s commitment and financial resourcesthe owner s commitment and financial resources the owner s commitment and financial resources 
(insurance) for remediation of the site(insurance) for remediation of the site
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The Property Tax SaleThe Property Tax Sale The Best OptionThe Best OptionThe Property Tax Sale The Property Tax Sale –– The Best OptionThe Best Option

Changes in the tax sale process effective January 1, 2007 Changes in the tax sale process effective January 1, 2007 C a ges t e ta sa e p ocess e ect e Ja ua y , 00C a ges t e ta sa e p ocess e ect e Ja ua y , 00
have made it easier for local government to gain control have made it easier for local government to gain control 
of abandoned properties with tax delinquenciesof abandoned properties with tax delinquencies

Most Brownfields are abandoned and tax delinquentMost Brownfields are abandoned and tax delinquent

Remember the UBL?  Costs & penalties imposed under the Remember the UBL?  Costs & penalties imposed under the 
UBL may be certified as special assessments against the UBL may be certified as special assessments against the 
property and collected through tax sale if not paidproperty and collected through tax sale if not paid

special assessments have the same lien priority as special assessments have the same lien priority as 
property taxes and are collected in the same mannerproperty taxes and are collected in the same mannerproperty taxes and are collected in the same mannerproperty taxes and are collected in the same manner
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Limitation:  Authority Vested Solely With Limitation:  Authority Vested Solely With 
the County  Executivethe County  Executiveyy

onlyonly the county executive (i.e., board of commissioners) the county executive (i.e., board of commissioners) 
may obtain title to properties through the tax salemay obtain title to properties through the tax sale
however, the law allows a number of options for thehowever, the law allows a number of options for thehowever, the law allows a number of options for the however, the law allows a number of options for the 
executive to dispose of the property for reuse, including executive to dispose of the property for reuse, including 
transfer to other government entitiestransfer to other government entities
the definition of “county executive” includes “thethe definition of “county executive” includes “thethe definition of county executive  includes the the definition of county executive  includes the 
executive’s designee”executive’s designee”

allows cities & towns to work collaboratively with allows cities & towns to work collaboratively with 
the county executive to redevelop the propertiesthe county executive to redevelop the propertiesthe county executive to redevelop the propertiesthe county executive to redevelop the properties
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Advantage:  Minimal CostAdvantage:  Minimal Cost

administrative and personnel cost of a program to identify administrative and personnel cost of a program to identify 
properties for expedited tax saleproperties for expedited tax sale

can likely be done by existing personnelcan likely be done by existing personnel

no payment required to obtain titleno payment required to obtain title

t t d i i t th lt t d i i t th lcounty treasurer administers the sale processcounty treasurer administers the sale process
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Bonus:  Avoiding Environmental LiabilityBonus:  Avoiding Environmental Liability

obtaining title to and control of a property through the tax obtaining title to and control of a property through the tax 
sale process is “involuntary” under CERCLA Sec. 107sale process is “involuntary” under CERCLA Sec. 107

allows the government to seek recovery of remedial costs allows the government to seek recovery of remedial costs 
jointly and severally from PRPsjointly and severally from PRPs

don’t forget the insurance policies!don’t forget the insurance policies!
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Double Bonus:  Access Without OwnershipDouble Bonus:  Access Without Ownership

if d ll l h diif d ll l h diif a property does not sell at tax sale, the county auditor if a property does not sell at tax sale, the county auditor 
is is notnot required to deed it to the county executive if the required to deed it to the county executive if the 
county executive determines that the property involved county executive determines that the property involved 
contains hazardous waste or another environmental contains hazardous waste or another environmental 
h d f hi h h f b ll i ih d f hi h h f b ll i ihazard for which the cost of abatement or alleviation hazard for which the cost of abatement or alleviation 
will exceed the fair market value of the propertywill exceed the fair market value of the property
in this instance, the statute provides that:  “the county in this instance, the statute provides that:  “the county 
executive may enter the property to conduct executive may enter the property to conduct u y p op y o o duu y p op y o o du
environmental investigations”environmental investigations”

the only direct legal authority to access property to the only direct legal authority to access property to 
conduct environmental investigations is found in the conduct environmental investigations is found in the 
tax sale statute!tax sale statute!tax sale statute!tax sale statute!
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Expedited Tax Sale ProcessExpedited Tax Sale Process

county treasurer certifies a list of properties to be soldcounty treasurer certifies a list of properties to be soldcounty treasurer certifies a list of properties to be soldcounty treasurer certifies a list of properties to be sold
county executive certifies a list of vacant or abandoned county executive certifies a list of vacant or abandoned 
properties with as little as properties with as little as oneone tax or special assessment  tax or special assessment  
delinquency to be included in the tax saledelinquency to be included in the tax sale

expedites getting a property to saleexpedites getting a property to sale
certified properties must be offered for sale certified properties must be offered for sale p pp p

separately from other propertiesseparately from other properties
be mindful of certification deadlines and coordinate be mindful of certification deadlines and coordinate 
with the county auditor and treasurerwith the county auditor and treasurer
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County Executive’s LienCounty Executive’s Lien
county executive acquires a lien, by law, on county executive acquires a lien, by law, on anyany unsold unsold 
property immediately at the end of the saleproperty immediately at the end of the sale
lien is exercised by the executive requesting a tax sale lien is exercised by the executive requesting a tax sale 
certificate from the county auditorcertificate from the county auditor
county executive may then:county executive may then:

sell the certificates, as can any sale purchaser, in the sell the certificates, as can any sale purchaser, in the 
manner prescribed by the statute, ormanner prescribed by the statute, orp y ,p y ,
after a 120after a 120--day redemption period, obtain an day redemption period, obtain an 
auditor’s deed (reduced from the 360auditor’s deed (reduced from the 360--day day 
redemption period applicable to sold properties, redemption period applicable to sold properties, p p pp p p ,p p pp p p ,
further expediting the process)further expediting the process)
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Auditor’s DeedAuditor’s Deed

extinguishes the taxes and special assessments for which the extinguishes the taxes and special assessments for which the g pg p
real property was offered for sale and accruing to the date of real property was offered for sale and accruing to the date of 
the deed, plus costs of the salethe deed, plus costs of the sale

vests in the county executive fee simple absolute title, free vests in the county executive fee simple absolute title, free y p ,y p ,
and clear of all liens and encumbrances created or suffered and clear of all liens and encumbrances created or suffered 
before or after the tax salebefore or after the tax sale

exception for federal priority liens and tax liens accruing exception for federal priority liens and tax liens accruing p p y gp p y g
subsequent to the salesubsequent to the sale
extinguishes mortgages and mechanic’s liensextinguishes mortgages and mechanic’s liens
easements, restrictive covenants and land use easements, restrictive covenants and land use 
commitments remain unaffectedcommitments remain unaffectedco t e ts e a u a ectedco t e ts e a u a ected
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Land Disposal OptionsLand Disposal Options

Public sale of the tax certificatesPublic sale of the tax certificates

Transfer to nonprofit corporations for “use for the public Transfer to nonprofit corporations for “use for the public 
good” after a public hearinggood” after a public hearing

Transfers under general property disposal statute (I.C. 36Transfers under general property disposal statute (I.C. 36--11--
11), including public auction sale, sale to adjacent 11), including public auction sale, sale to adjacent 
landowners and landowners and transfer to another government entitytransfer to another government entity

Transfer to a redevelopment commission for sale, grant, or Transfer to a redevelopment commission for sale, grant, or 
other disposition under the redevelopment laws (I.C. 36other disposition under the redevelopment laws (I.C. 36--77--
15)15)
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Land Bank OptionLand Bank Option

Rather than disposing of the property, the county executive Rather than disposing of the property, the county executive p g p p y, yp g p p y, y
may retain the property and use it as it would any other may retain the property and use it as it would any other 
countycounty--owned propertyowned property

Funding:  Property taxes generated in the first year after a Funding:  Property taxes generated in the first year after a u d g ope ty ta es ge e ated t e st yea a te au d g ope ty ta es ge e ated t e st yea a te a
property is disposed of must be disbursed to the county property is disposed of must be disbursed to the county 
executive executive for deposit in the county general fund, the for deposit in the county general fund, the 
redevelopment fund, the unsafe building fund, or a redevelopment fund, the unsafe building fund, or a 
housing trust fundhousing trust fundgg

funds must used for purposes related to the use, funds must used for purposes related to the use, 
management and redevelopment of propertymanagement and redevelopment of property
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